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Review of the Staff Judge Advocate 

1* The attached record of the common trial of Masaaki Mabuchi and 
Jutaro Kikuchi at Yokohama, Japan, from 5 April 1946 to 20 April 1946, by 
a Military Commission appointed by paragraph 1, Special Orders No. 87, 
Headquarters Eighth Army, United States Army, dated 2 April 1946, having 
been referred to the Staff Judge Advocate, this review thereof is sub¬ 
mitted to the Commanding General. 


NAME: 

AGE: 

RESIDENCE: 
MARITAL STATUS: 
RELATIVES: 
EDUCATION: 


VOCATION: 
MILITARY SERVICE: 


NAME: 

AGE: 

RESIDENCE: 
MARITAL STATUS: 
RELATIVES: 
EDUCATION: 
VOCATION: 
MILITARY SERVICE: 


Personal Data Concerning Accused 

Masaaki Mabuchi 
Thirty-three (33) 

Kobe, Japan 
Not shown 
Not shown 

Kobe Middle School; Shingu Kogatu Ken (a Shinto 
School or seminary) four years; major academic 
field: literature. 

Shinto Priest. 

Drafted in May 1938; commissioned November 1939; 
deactivated September 1943; reactivated May 
1944. Combat service in China from May 1939 
to September 1942. Highest rank: Captain. 

Jutaro Kikuchi 
Twenty-four (24) 

Sapporo, Hokkaido, Japan 
Single 

Mother, older brother, five younger sisters. 

Still undergraduate of a higher technical school. 
Student at time of entry into army. 

Inducted 1 December 1943; no combat experience; 
probationary officer at time of offense charged; 
commissioned after end of hostilities; highest 
rank: 2d Lieutenant. 


2. Synopsis of The Record and the Opinion 

As to accused Mabuchi : Legally 

Charge and Specifications Pleas Findings Sustained 

Charge: Willfully and unlawfully commit NG G Yes 

a cruel, inhuman, and brutal 
atrocity against an American PW: 
fail to provide proper and ade¬ 
quate medical care for said PW; 
fail to control and restrain mem¬ 
bers of hie command, permitting 
them to commit wanton and inhuman 
atrocities against the dead body 
of said PW, all on or about 26 May 
1945, at Hlyoshi, Chocsei Province, 

Chiba Prefecture, Honshu, Japan, 
in violation of the Laws and Cus¬ 
toms of War. 
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Specification Is On or abou£ 26 May NG G Yes 

1946 willfully and unlawfully order 
a soldier of his command to kill 2d 
Lt. Darwin T. Emry, an injured Ameri¬ 
can PW, "by decapitation. 

Specification 25 On or about 26 May NG G Yes 

1945 fail to discharge his duty as a 
CO to provide adequate and proper med¬ 
ical care for an injured PW, 2d It. Darwin 
T. Emry, held captive by his unit. __- 

Specification 3: On or about 26 May NG G Yes 

1945 fail to discharge his duty as CO 
to control and restrain his men from 
bayonetting and mutilating the dead 
body of 2d Lt. Darwin\T. Emry, a de¬ 
ceased PW. 

As to accused Kikuchi : 

Charge: On or about 26 May 1945 at NG G Yes 

Hiyoshi, Chosei Province, Chiba Pre¬ 
fecture, Honshu, Japan, willfully 
and unlawfully commit wanton and in¬ 
human atrocities against the dead 
body of an American PW in violation 
of the Laws and Customs of War. 

Specifications On or about 26 May NG G Yes 

1945 willfully and unlawfully bay¬ 
onet and mutilate the dead body of 
2d Lt. Darwin T. Emry, a deceased PW. 

Sentence: 

As to accused Mabuchi: To be hanged by the neck until dead. 

As to accused Eikuchi: Confinement at hard labor for twenty-five (25) 

years. 

Opinion of the Staff: ) Reversible errors - None 

) 

Judge Advocate: ) Findings legally sustained - Yes 


3. Prosecution Evidence : 

A certified true copy of a document, Missing Air Crew Report, ori¬ 
ginally issued by the 398th Bomb Squadron, 504th Bomb Group, of the 21st Air 
Force was introduced in evidence by the prosecution (P. Ex. 2). This docu¬ 
ment reported the loss in a mission over Tokyo, Japan, on 25 May 1945 of one 
B-29 aircraft carrying a crew of eleven officers and men. With this report, 
the deposition of N.E. Churchill, 1st Lt. A(33, dated 4 April 1946 was also 
introduced to the effect that, of the personnel listed in the report as miss¬ 
ing, five had been recovered and no records concerning the fate of the re¬ 
maining six men existed. Amont the personnel whose fate remained unknown 
was one, Darwin T. Emry, 2d Lt, A.C. (P. Ex^ 2). 
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Staff Sergeant Franc !9 A. Tourat, a member of the 361st Quartermaster 
C-rave Registration Company testified that on 33 November 1945 he was assigned 
to assist in recovering the bodies of allied personnel believed buried in a 
Japanese cemetery near Mobara in Chiba Prefecture (R 17). There the suspect¬ 
ed grave was opened and six bodies were recovered. All were eventually iden¬ 
tified by identification tags, laundry marks, etc., as the missing manbers of 
the mentioned air crew (R 18). On one body, a pair of partially decomposed 
shorts bore the initials DTE. This body was in a moderate state of decompo¬ 
sition and it could be readily seen that its head had been all but completely 
severed, o&ly a fragment of skin remaining at the throat, and, in addition, 
ten to twelve shallow stab wounds appeared on the back of the torso (R. 19). 
Donald M. Eramwell, Capt., M. C.,-.testified that his examination of this body 
at the Yokohama Cemetary on 26 November 1945 revealed a severance or wound in 
the neck which had severed the spine but had left the head attached by the an¬ 
terior throat muscles and the skin of the anterior part of the neck. Further 
examination showed multiple wounds in the upper part of the back (R 27). Both 
witnesses testified that the hands were tied behind the bade and that, while 
the legs were not tied, there were strands of rope about one ankle. 

Witness Minoru Moriyama testified that he, an ’’eye doctor", was a 
probationary officer with the 1st Battalion of the 426th Regiment in the Jap¬ 
anese Army. This unit had just arrived in Mobara, Chiba Prefecture, several 
days prior to 25 May 1945. At a little after midnight of that date, an Amer¬ 
ican B-29 crashed nearby and he was^summoned by a message from accused Mabuchi 
who was the commanding officer of a raid company of the same outfit. He want 
to the Choeji Temple in which the raid company was located. There he found 
two injured American flyers. One had a head injury and the other a broken 
thigh, the shattered bones of which protruded. The witness and one of his 
enlisted medics cleansed the wounds, set and splinted the fracture, put Mer- 
curochrome on the injured parts, and made a cursory general examination which 
revealed rapid but weak and irregular pulse indicating the injured were in a 
state of shock (R 35). Both had bled profueely after having crashed so he 
injected vitacamphor as a heart stimulant, the only drug of the type he had 
available. He had no morphine with which to have eased the evident pain of 
the injured (R 37, 48). 

Witness Moriyama further testified that he was quite nervous and 
frightened during his treatment because of the fact that he was an "eye doc¬ 
tor", not a general practitioner or surgeon, and did not feel qualified to 
diagnose or treat injury cases of the gravity of these. He was, however, 
the only medical man in the command so he served as best he could (R 41). 

He was of the opinion that the injured were in a critical condition, and 
needed further medical attention. He felt that as a probationary officer 
he could not order hoepitalization.but only report his findings and treat- 1 
ment to his battalion superiors. He told a group of soldiers of the raid 
company that he should be called if needed later and returned to his head¬ 
quarters. The witness identified accused Mabuchi as the person then in 
command of the raid company but could not recall whether or not accused 
liras standing by during his treatment of the injured flyers (R 38, 43). 

During the witness' return to his headquarters he discussed the 
condition of the injured flyers with his medic corporal. He expressed his 
opinion that, without further aid, the flyers would die, the one with the 
head injury first and the one with the fractured thigh later (l. 50), He 
made a report to the adjutant but received no additional orders concerning 
the injured nor was he summoned again by the raid company to attent the in¬ 
jured further (R 39). 

Shoichi Uzawa testified he was a captain of the Kempei Tai. On 
the date of the crash he went to the Choeiji Temple to pick up the surviv¬ 
ing prisoners (R 54). He saw accused Mabuchi there and took charge of five 
less injured flyer-prisoners, but left a seriously injured one since he was 
not equipped to move injured personnel. He told Mabuchi to take care of the 
injured flyer. Mabuchi said it would be too much trouble but reluctantly 
agreed (R 55). This was around eleven o'clock in the morning of 26 May (R59). 
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Tadashi Toriyama testified he was a local farmer. About three o'clock 
on the morning of 26 May he visited the Choeiji Temple. There he saw two in¬ 
jured American flyers being treated just as had been described by witness Mori- 
yama. He only remained about 15 minutes but returned again at ten o'clock. At 
that time one of the injured men was dead; the other was alive. His leg was in 
a splint, the side of his body very bloody, and blood was still on his mouth 
where he had seen it flowing profusely on his earlier visit. There were other 
lees injured American prisoners, too, but these were then taken away by the 
Kempei Tai. The witness saw the injured flyer try to remove the splint from 
his leg but fail. Thereupon one of the Japanese soldiers removed it for him 
just before the witness left the scene (R 65). 

k. This witness returned about noon and than saw a sergeant major, one 
Sakhino, in the presence of accused Mabuchi, take a sword and cut the neck of 
the same injured flyer, so as all but to decapitate the latter. Just a bit 
of skin was left in the front of the neck (R 66). ihe witness again left but 
returned at about two o'clock and saw the body removed on a stretcher for bur¬ 
ial (E 67). 

- Witness Genichiro Kawasaki, a farmer, testified that around two o'¬ 

clock in the afternoon of the same date he saw a Japanese soldier, one of the 
trainees, stab a corpse twice with his bayonet in the yard of the Choeiji Tem¬ 
ple. This body already had had its head severed save for a little skin at the 
throat (B 71), The witness and a great many other people were crowding up to 
the hedge enclosing the temple grounds and all watched the bayonetting by this 
soldier. Witness had seen in June 1945, the grave of the American flyers. He 
identified the grave as the same one shown in prosecution's exhibit (P-3, E 72). 
A subsequent witness, Sakai Uzawa, also identified the grave as the one into 
which he had seen six American bodies interred and from which in his presence 
six bodies were removed by the Americans. The decapitated body was one of the 
six on each occasion (E 74). 

Several former soldiers of the raid company in question were called 
as witnesses. Their testimony was closely similar, in brief, that the Ameri¬ 
can prisoner had been decapitated by the sergeant major at the order of ac¬ 
cused Mabuchi and in his presence. All testified that accused Kikuchi, whom 
they identified as a company officer who instructed in bayonet technique, 
gave permission for the men, especially the new recruits, to practice bayo¬ 
neting on the dead body. Each admitted having participated in the practice. 

Both the.decapitation and bayoneting were witnessed by a crowd of curious 
villagers and many of these shouted spontaneous approval "as for a job well 
done". All testified that the deceased was alive when beheaded but dead when 
bayoneted. Several testified that the head had to be supported by a noose 
suspended from a poleto accomplish the severing (E 77 - 122 incl.) 

Over the objection of the defense that the corpus delicti had not 
been proven, the commission admitted in evidence confessions of both accused. 

In these Mabuchi admitted ordering the decapitation of the flyer and later 
granting permission to a non-com to use Vhe dead body for bayonet practice by 
the inexperienced recruits. Kikuchi in his statement admitted that ho came 
upon the scene while the bayoneting was being done, took a rifle with fixed 
bayonet, and, after stabbing the body twice himself, returned the weapon to 
one of the trainees and departed. The statements included explanations by 
accused Mabuchi that he ordered the decapitation to put an end to the flyer's 
intense suffering because no morphine or other narcotics were available and 
-because the flyer was then dying and’beyond hope of recovery. He permitted 
the use of the body for bayoneting' only at the earnest entreaty of his men 
who were shortly to face the enemy in battle and needed such experience to 
overcome their natural horror of bayoneting a human being (R 123 - 140 incl). 

4. Defense Evidence : 

The defense called as its first witness Kasanori Takahashi', the 
medic corporal who had attended the injured flyers with medical officer 
-Moriyama. His account of the treatment was substantially the same. In 
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addition, however, he testified that Moriyama had a conversation with accused 
Mabuchi at the time in which he told accused "both injured were in a critical 
condition, that the one with the head injury could not live till morning (B 
147), and the other would probably die due to the losscf blood (fi 158). He 
further testified that Moriyama ordered him later in the morning to accompany 
two members of the Kempei Tai to the temple and turn over the injured prison¬ 
ers to them. He testified that, so far as he knew, Moriyama had never asked 
to be recalled nor did he express any intention of revisiting the injured (R 
148, 149). He stated there were quantities of morphine in the dispensary when 
the outfit arrived a few days previously (R 165). 

Defense called witness T-omoroi Yamaiya, a former school teacher, who 
had served as a sergeant major with the raid company. His testimony regarding 
treatment was the same as that of the previous witness but he said that the 
medical officer positively stated to accused Mabuchi that he had no supplies, 
that the injured were beyond help anyway, and their deaths were inevitable (R 
167). The Kempei Tai captain, when leaving the injured behind had also told 
Mabuchi to have the company take appropriate measures to cease the suffering 
of the injured and dispose of their bodies (R 171). The witness said the suf¬ 
fering of the flyer was intense and that Captain Mabuchi, Sergeant Sakaino.and 
he considered the act of beheading as one of mercy, under the circumstances, 
in keeping with the Bushido Code (R 169, 179), 

Toiso Kubo, accused's battalion commander testified to the good 
character of Mabuchi, especially his well-known kindness and humaneness. He had 
received the report of the beheading, regretted it, but felt it-was necessary 
and proper and truly a mercy killing (R 193). 

Accused Mabuchi, testifying under oath in his own defense, said he 
had summoned Moriyama as the only medical officer available to him, had had 
the injured brought from the plane wreckage to the temple as the nearest com¬ 
fortable place, bad witnessed the treatment, and had been informed by Mori¬ 
yama that death was imminent for both. He said the Kempei Tai had told him 
to take appropriate measures, meaning to hasten the end. He said death came 
quickly for the one flyer but the other lingered in anguish frequently raving 
and attempting to tear off his bandages and splints. Hear noon the suffering 
man's face began to blacken and he could stand the sight of such suffering no 
longer, so he ordered the decapitation—a traditional form of mercy-killing 
approved for use under such circumstances by the Bushido Code which is part 
of Shinto ethics. As for the subsequent bayoneting, he hesitated when asked 
if such might be done and only agreed to permit it after realising that his 
men, who expected very shortly to meet an American invasion in suicidal com¬ 
bat, had a right to and need of every possible realistic experience in bayo¬ 
neting the human body to give them confidence and self assurance for their 
mission of repelling the foe from their homeland. While he respects the in¬ 
violability of the bodies of the dead, he believed that in this instance a 
body might be put to such use for the good of his men just as a dead body 
may be dissected for the" sake of training physicians, the better to ward off 
attacks of disease on their fellow men. He later gave fitting burial to the 
body and ordered the chief priest of the temple to offer prayers for the de¬ 
ceased over the grave (R 340-248). 

In his own defense, accused Kikuchi testified that he led the party 
of troops that searched the scene of the crash, put out the fires, recovered 
bodies of the dead, captured the survivors, and conveyed the injured two to 
the tesrgle grounds. There he got straw upon which to lay the injured and got 
mats with which to cover them. Awaiting the arrival of the physician, he 
loosened their clothing, aided in easing their positions, and tried to make 
them comfortable. His testimony corroborates Mabuchi's as to the (treatment, 
the statement of the physician that death was inevitable, the intense suffer¬ 
ing of the flyer who lingered longer, and finally his decapitation as an act 
of mercy (R 221). 

After the decapitation, he heard sounds indicating bayonet practice 
and wentfrom his quarters. When he reached the scene several recruits were 
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standing 'beside the body and one was bayoneting it. He decided to bayonet it 
himself for, though an instructor in the use of a bayonet, he had never been 
in combat nor load he ever pierced human flesh before. He thought the expert- 
once necessary to fit himself for the expected invasion. Accordingly, he stab- | 

bed the body' twice and returned to his quarters (R 220). | 

Other defense witnesses included the Reverend Goro Hayashi, rector 
of St. Peter's Episcopal Cathedral, who explained the tenets of the Shinto re- 
ligion and the Bushido Code to which it adheres. He explained the importance ;§f 

thereunder of bringing about death with as little suffering as possible and of 
causing death to terminate the sufferings of those in agony. He testified that 
the ceremonial neck-cutting is the manner authorised for granting an honorable 
death and that a Japanese ordering such to be performed would be motivated by 10 

a spirit of compassion and brotherly love (R 273). Dr. Koya Nakamura, profes- Wi 

sor of history at the Tolgro Imperial University, an expert on the Bushido Code, 
testified to the same effect and lengthy passages from hie own and other works H 

were read in support of his position (R 283, 290). Kiyoshi Nagimouchi, a vet- 
eran of the Okinawa campaign, testified to many instances of mercy-killing of 'fj 

Japanese soldiers who were in extremis , not only to avoid the disgrace of cap- 
ture but to terminate suffering (R 295). .;j 

5. Errors and Irregularities • - $ 

There are no errors or irregularities which injuriously affect the 
substantial rights of either of the accused. 

The defense at the outset of the trial made a motion to have an in¬ 
vestigation made of the sanity of the accused (R 10). This was properly den- 
led since no question as to their sanity had then arisen nor had they entered 
a plea to that effect. At the time of their own testimony nothing appeared 
to indicate either accused was or had been of unsound mind nor was any such 
motion then made. The presumption of sanity exists until some evidence of 
insanity is introduced. 

The defense objection to the admission in evidence of an exchange 
of messages between the Japanese Government and the American Government rela¬ 
tive to the former's agreement to abide by the Geneva Red Cross and Prisoner 
of War Conventions was properly overruled (R 15). No showing was made of* 
prior authorization by the former government of the diplomatic messages in- in¬ 

volved. Under the exigencies of war, hov/ever, a nation may properly be con¬ 
sidered bound by the acts of those with apparent authority to act in its name. 
Especially is this true where regularly established neutral channels of com¬ 
munication are employed and unquestionable so when the government concerned 
has never itself denied the authenticity of the- communications whereby its 
adherence to those particular treaties was announced to the other belligerents. * 

The defense objected to the admission into evidence of the signed 
confessions of the accused. The grounds alleged were, £irst, that the corpus 
delecti had not been proved and, second, that the signed statements were not 
the best evidence since the accused were present and would take the stand in 
their own defense. The confessions were properly admitted. The corpus delicti 
was fully established by an abundance of evidence including: the official re¬ 
port of the deceased'8 loss in action, the testimony regarding the beheading / 

of a captive prisoner on the same date and the subsequent bayoneting of hie 
body, the detailed account of the disinterment of the decapitated and bayonet¬ 
ed body, and the positive identification of the disinterred body as that of 
the deceased. The "beet evidence" rule is not applicable before this commis¬ 
sion, All confessions or statements of the accused are expressly admissible 
in evidence before it under paragraph 5(d)(7) SCAP, Regulations Governing the 
Trials of Accused War Criminals . 5 December 1945. 

The defense objected most strenuously to the admission of evidence 
of the actions of the actual executioner after the termination of hostilities 
and of subsequent statements by him that he was greatly troubled mentally over 
his role in the affair. It is obvious that the latter's troubled state may 
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well have arisen due to the investigation of the event then being made by 
the occupation forces and fear of resultant trial and punishment rather 
than from an uneasy conscience following the commission of the acts in 
question. Accordingly, such testimony might well have been excluded, even 
under the very relaxed rules of evidence governing the commission, as hav¬ 
ing liutle or no bearing upon the question of the guilt or innonense of the 
accused. Its admission, however, may be supported by the fact that it might 
conceivably have been of some probative value. Its admission cannot be said 
to nave injured any substantial rights of the accused in view of the over¬ 
whelming amount of clearly admissible and convincing testimony as to the 
guilt of the accused already before the commission. 

Hearsay and opinion evidence was objected to in several instances 
throughout the trial. All these objections were properly overruled since 
such evidence is admissible under paragraph 5(d)(1)SOAP Regulations Govern¬ 
ing the Trials of Accused War Criminals, 5 December 1945. The Regulations 
cited are legal and conform to established practice in trials by Military 
Commissions, Vide i Application of Yamashita 66 S Ct. 340; Ex parte Quirin 
317 U. S. 1, 63 S Ct. 2; Fainnan, The Law of Martial Rule 276, 277. 

6. Punishmen t 


The commission sentenced accused Mabuchi to be hanged by the neck 
until dead and accused Kikuchi to be confined at hard labor for twenty-five 
(25) years. 

7. Opinion 

The commission was properly constituted and had jurisdiction of 
both the accused and of the offenses charged. The reference of the chargee 
to trial by common trial was proper in view of the nature of the offenses; 
the rights of neither accused were jeopardized thereby. 

As to accused Mabuchi : 

Specification Is That accused willfully and ^unlawfully ordered his ser¬ 
geant major to decapitate 2d Lt. Darwin T. Emry, an American prisoner of war 
was proven by overwhelming evidence consisting of: the direct testimony of 
eye-witnesses to the event, by the extra-judicial confession of the accused, 
and by his own sworn testimony. There was much evidence that accused in or¬ 
dering this killing was motivated by a warped view of chivalry toward a suf¬ 
fering foe, and in so doing carried out traditional Shinto, Bushido, and Jap¬ 
anese military ethics under vhich the termination of human life is permitted 
where the case has been declared hopeless and the suffering is evidently in¬ 
tense. Even supposing the act charged to have been in fact a so-called mercy 
killing, however, it was none the less a crime under the Geneva Conventions, 
under International Law, and even under the Japanese Criminal Code. The tak¬ 
ing of human life is such an obvious wrong that it is incumbent upon the in¬ 
dividual to be most circumspect in discovering under what circumstances, if 
any, it may be permitted. 

Had the accused taken the trouble to investigate pertinent manuals of 
his own army he would have learned that mercy killings of captured, allied 
prisoners during this war was not allowed. To the latter may not be appli¬ 
ed the tenets of the Bushido Cede but they are entitled, under International 
Laws, to the very last moments of life—even if their sufferings cannot be 
alleviated at the time—for the will to live may overcome many ills and in¬ 
juries that appear fatal even to the most competent professional. All the 
more was this true in the present case where ohly a most cursory examination 
had been made, not by a diagnoetician but by an "eye doctor". While evidence 
of accused's motives may well be considered in connection with clemency, in 
that they mitigate the subjective guilt attached to an unlawful killing, they 
do not alter the fact that accused committed a crime against the individual 
and the Law of Nations. 
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Specification 2 : The facts show that accused summoned the only available 
medical officer, an "eye doctor" to examine and treat the deceased. That such 
was no adequate care was obvious to all and therefore made it incumbent upon ac¬ 
cused at least to investigate the possibility of his obtaining proper medical 
aid in the vicinity. Several hundred people from the local territory had gath¬ 
ered at the scene. Prom any of them accused could have learned of the three 
hospitals and seven clinics near at hand from which competent physicians could 
have been summoned or to which the injured flier might have been taken (R. 51, 
502, 303, 325). There, with competent surgical and_.medical treatment, his life 
might have been saved (R 52, 255). Accused, however, had already stated that 
it was too much trouble to care for the injured captive (R 55). Accordingly, 
testimony shows that the deceased was left lying on straw on the ground, that 
blood which had flowed from his mouth shortly after the midnight crash was ne-. 
ver washed off but had hardened about the face by noon of the next day, and that 
not even hot drinks had been given to him to alleviate his known state of shock. 

Accused claimed that care of an injured prisoner was primarily the 
duty of the medical officers and the Kempei Tai, the latter being responsible 
for all prisoners, Nevertheless, the injured flier, regardless of regulations 
and regardless of evidence of considerable laxity on the part of the "eye doc¬ 
tor", was actually left in accused’s charge and it thereupon became the latter's 
duty to take all reasonable care of him. . This specification charges a failure so 
to do and is well supported by the evidence. 

As to Specification 3 : Evidence shows the.t, after the injured flier 
had been decapitated, a non-commissioned officer of accused's company sought 
his permission to use the dead body for bayonet practice by the new recruits. 
According to the testimony of witnesses and of accused himself, he hesitated 
momentarily but then acquiesced when faced with the earnest appeals in the 
eyes of this non-com and the trainees. 

Accused Mabuchi'a reason for allowing the body to be thus mutilated 
was that his men, as a raid company, were soon to meet the.American invasion 
in what for them would undoubtedly be suicidal combat due to the nature of 
their mission. He felt these men had a right to every experience prior to 
battle that would build up their self-confidence and lessen their natural 
horror of thrusting their weapons through human beings. They had thereto¬ 
fore practiced only on straw sacks and he felt that a human corpse could, 
under those circumstances, be used in much the same way that a body may be 
dissected in order to train surgeons. In each case what would normally be 
desecrations might be allowed.in order to improve technique and thus afford 
more protection to the living. 

Again, regardless of his motives, accused's conduct in permitting 
such a violation of a dead body of a prisoner of war is a serious violation 
of the Law of Nations. Assuming that under these or similar circumstances 
the human body may be used for practice and experimentation in order that 
some greater good for humanity might result, it does not follow that the 
body of a prisoner of war may be so used. Civilized nations have uniformly 
sought to accord the bodies of their foes the decency of proper disposal 
and inviolability so that the kindred of those fallen in battle might be 
saved the additional horror felt at the thought of violation of the bodies 
of their loved ones. At the time this crime took place, the city of Tokyo 
and its vicinity had just been heavily bombed and many Japanese civilians 
and soldiers killed. If a body were essential to proper training of re¬ 
cruits in bayoneting, one of these might have been requested. Any officer 
would! be impelled to follow the latter course rather than bring upon his 
nation the disgrace attendant upon mutilation bf enemy dead. The act char¬ 
ged in this specification is a universally recognized crime against Inter¬ 
national Law and its commission by the accused is supported by the evidence. 
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As to the accused. Xikuchi : 

S-pecification ; Thi6 accused is only charged in this one specification. 
Evidence and his own testimony shows that he came upon tffe scene as the body- 
was being bayoneted by recruits. He thereupon seized a bayonet and gave the 
body tv T o thrusts himself. He, too, claims to have been motivated by his zeal 
to equip himself with the best possible technique for the forthcoming battle 
since he had never before engaged in combat. What has been said above applies 
equally to him. His act was a crime against the laws of war, and though his 
motives may have sprung from ardent patriotism, this offers no justification 
for an officer committing what he could not help but know violated common 
decency. 

\ 

8. Recommendations 


The charges and specifications against each accused allege offenses 
against the Laws of War; all are fully supported by the evidence; the trial 
was fair and just. It is recommended that the findings of the commission be 
approved. 


The commission sentenced accused Mabuchi to be hanged by the neck 
until dead and sentenced accused Kikuchi to be confined at hard labor for 
twenty-five (25) years. For the offenses committed by each accused the 
death penalty is authorized. The commission itself has not recommended 
clemency. A letter requesting leniency has been received by the Supreme 
Commander for the Allied Powers (see clemency file). It is a letter from 
one, Sadako Yokoyama, whose relationship to the accused is not disclosed. 

It is an impassioned plea that the accused as individuals be not punished 
but rather that the leaders of the nation be punished for having embarked 
on a war of aggression. It discloses the writer's opinion that the crimes 
of the accused were not worse than the bombings of civilian population by 
the air forces. The letter has no bearing on thd question of the guilt of 
either of the accused. It has been considered fully in regard to the ex¬ 
tension of clemency, but presents no reason justifying reduction of the 
severity of the sentences. 

The sentence of the commiesion as to accused Mabuchi is severe but 
it is legal and appropriate to the offenses of which he has been convicted. 
There is no question but that he failed to take adequate care of the deceas¬ 
ed flier while the latter was a seriously injured prisoner of war in his 
charge. That he ordered the execution of the deceased is freely admitted 
in both his extra-judicial confessions and in his sworn testimony. In mi¬ 
tigation of his conduct he stresses the claim that in his own inind this ex¬ 
ecution was a mercy-killing. There is some evidence tending to support 
this contention. From accused's training as a Shinto priest and his schol- 
ing as an officer of the Japanese army, an urge to terminate the anguish of 
the dying captive might have arisen. It could have been possible that all 
Ms personal background would approve such an act as one of chivalry to a 
fatally injured foe. The record contains much expert testimony to the ef¬ 
fect that a Japanese in having ordered a killing under such circumstances, 
might under the Bushido Code, have been honoring the injured in saving him 
from further suffering and an ignominious death. 

A careful scrutiny of the whole conduct of the accused, however, 
belies the contention that he intended to accomplish euthanasia in order¬ 
ing the death of his captive. After having allowed the American flier to 
lie upon the ground long hours without any reasonable attention, enduring 
conscious agony, he ordered the killing at a time when unconsciousness 
had mercifully rendered the victim insensible to further pain and suffer¬ 
ing. LikeiMse, he permitted the execution to be held before the eye^ of 
more than a hundred local townspeople and soldiers many of whom applauded the 
couf) de grace . Emphasis was placed on the fact that, in ordering the killing 
accused decreed that the death be accomplished by means of the artful cere¬ 
monial method known as Kalshak.u . which is admittedly difficult to accomplish 
correctly. This was alleged as further evidence that accused was not acting 
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in vengeance. That it may have been selected to give additional practice and 
experience to the executioner, or to display his technique to the populace, 
is even more likely and probable. 

After the execution, had it been truly a mercy-killing under the 
Sushido Code, steps would have been taken immediately for honorable disposal 
oi the body. Instead, accused allowed himself to be prevailed upon to turn 
over the body to his men to be used in bayonet practice. This abuse of the 
dead, so horrifying per se even if accomplished privately, becomes ever more 
obnoxious when carried out in public view. Under these circumstances it is 
basically brutalizing, blood-lustful, and so shocking to the ordinary sensi¬ 
bilities of mankind and to common decency as to warrant execution of the 
death\penalty upon the perpetrator. The public display with laughter, ap¬ 
plause, and shots accompanying it indicates that this procedure was not in¬ 
tended as bayonet practice alone but as an act of vengeance and a further 
inciting of national hatred and revenge. \ 

Only after the body of the deceased was of no further use to his 
troops did accused order its disposal. It is noteworthy that the manner of 
disposal then ordered was burial, as is required by Article 19, Annex to the 
Hague Convention No. IV (1907) and Article 76, Geneva (Prisoners of War) Con¬ 
vention (1929), rather than cremation as would be the practice under Shinto 
ritual and usual Japanese custom. This is some indication that accused was 
acquainted with the fact that treatment of prisoners of war is determined 
under agreements between nations, local practices not being applicable to them. 

The conduct of both accused after the incident and after the termina¬ 
tion of hostilities casts further doubt on the sincerity of their claims that 
they were motivated by what to them were high idehls. In the official report 
of the incident no mention of the decapitation or bayonetting was made (R 177 , 
178, 197). Accused Mabuehi verbally reported the beheading to his superior 
considerably after the incident (R 196), and even then made no mention of the 
mutilation (R 262, 265). After occupation he made no report of the location 
of the grave to the Occupation Forces (r 202) and, upon learning of the dis¬ 
covery of the body, he wrote to prospective witnesses and suggested what their 
testimony should be (R 186, 305, 306, P. Ex. 21-B). Likewise accused Kikuchi, 
when investigation of the incident was being made falsified for two days, de¬ 
nying he bad been present when the bayonetting took place, and then later ad¬ 
mitted his statements were knowingly false when made (R 233, 234). 

These details reveal a pattern of conduct by both accused scarcely 
consistent with their professed motives and condemned alike by the Lav/s and 
Customs of War, International Treaties and Covenants, Japanese Criminal Law, 
Shinto Ethics, and the Bushido Code itself. There appears to be no reason 
in law of justice for reduction by the reviewing authority of the sentences 
given. In the case of accused Kabuchi, it is recommended that the sentence 
be approved but, since this sentence involves the degth penalty, that the 
order directing its execution be withheld, in accordance with Par 5(b) Lt 
SCAP file A Qr 000.5 (5 Dec 45) dated 5 December 1945, Regulations Governing 
the Trials of Accused War Criminals . pending the action of the Supreme Com¬ 
mander for the Allied Powers. In the case of accused Kikuchi, the sentence 
of the commission involving confinement at hard labor for twenty-five (25) 
years is appropriate to the crime involved and it is recommended that it be 
approved and ordered executed. In both cases Sugamo Prison, Tokyo, Honshu, 
Japan, or elsewhere as the Supreme Commander for the Allied Powers, or other 
proper authority may direct, is the place of' confinement to be designated. 

9. Action 


Forms of actions 
attached hereto. 


I concur: 

/s/ Allan R. Brown e 
ALLAN R. BROWNE 
Lt. Col*, JAGL 
Army Judge Advocate 


to carry these recommendations into effect are 

/s/ Edward A - Doe ring 
3DWAHD A.~ ~D0ERIjJG 
Reviewer 

Judge Advocate Section 
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HEADQUARTERS EIGHTH ARMY 
United States Army 
APO 343 


Yokohama, Japan 
July 1946 


In the foregoing case of M&eaaki Mabuchi, the sentence is 
approved. The crimes of which accused has been convicted are bru- 
'tal and heinous violations of fundamental principles of human de¬ 
cency and are so shocking to sensibilities common to all mankind 
as to preclude extension of clemency. Pursuant to Paragraph 5(h), 
Regulations Governing the Trials of Accused War Criminals, General 
Headquarters, Supreme Commander for the Allied Powers, dated 5 Dec¬ 
ember 1945, the order directing the extention of the sentence is 
withheld pending the action of the Supreme Commander for the Allied 
Powers. 


R. I. SICHELBERGER 
Lieutenant General, U. S. Army 
Commanding 
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Yokohama, Japan 
July 1946 


\ 

In the foregoing case of Jutaro Kikuchi the sentence is approved 
and will he duly executed. Sugamo Prison, Tokyo, Honshu, Japan, or 
elsewhere as the Supreme Commander for the Allied Powers, or other 
proper authority may direct, is designated as the place of confine¬ 
ment. 


R. L. EICHELBERGER 
Lieutenant General, U.S. Army 
Commanding 
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